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SUMMONS 


SUMMONS IN A CIVIL ACTION 


\ 




{Hntteb States ©tetuct Court 

FOR THE 

I 

NORTHERN DISTRICT OF NEW YORK 


Civil Action File No. 

NEW YORK PUBLIC INTEREST RESEARCH GROUP 
INC., ROSEMARY POOLER, BARBARA KRAMER, 
and MARILYN ONDRASIK, 


74-CV-lfif) 


Plaintiff 


THE REGENTS OF THE UNIVERSITY OF THE STAtTE OF 
NEW YORK AND JOSEPH W. MC GOVERN, THEODOIE 
M. BLACK, ALEXANDER J. ALLAN, CARL H. PFDRZHEIMER, 
JR., EDWARD M.M. WARBURG, JOSEPH T. KING, JOSEPH 
C. INDELICATO, M.D., MRS. HELN B. POWER, FRANCIS 
W. MC GINLEY, KENNETH B. CLARK, HAROLD E, NEWCOMB 
WILLARD A. GENRICH, EMLYN I. GRIFFITH, GENEVIEVE 
S. KLEIN, and WILLIAM JOVANOVICH, as Meitners of 
Regents of Ury^erg^ of State of New Yofk, 


SUMMONS 


To the above named Defendant s; 

You are hereby summoned and required to serve upon Dennis A. Kaufman, Esq. 


plaintiffs attorney , whose address ± 8 29 Elk Street, Albany, New York 12207 
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an answer to the complaint which is herewith served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If you fall to do so, Judgment by default will be 
taken against you for the relief demanded in the complaint. 


Date: 


(L.S. ) 

Utica, New York 
April 18, 1974 


_ J.R. SCULLY 

Clerk of C ,urt. 

/ /tf.'fC _ 

Deputy Clerk. 

[Seal of Court] 


Not*!—This summons is ieoaed pmnummt to Rale 4 of the Federal Roles of Civil Frooedore. 
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COMPLA INT 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


NEW YORK PUBLIC INTEREST RESEARCH GROUP, 
INC., ROSEMARY POOLER, BARBARA KRAMER, and 
MARILYN ONDRAS1K 

Plaintiffs, 


v. 

THE REGENTS OF THE UNIVERSITY OF THE STATE 
OF NEW YORK AND JOSEPH W. MCGOVERN, THEODORE M. 
BLACK, ALEXANDER J. ALLAN, CARL H. PFOR7.HEIMER, 
Jr.. EDWARD M. M. WARRURG, JOSEPH T. KING, 

.HIM I'll L . iNIH I It.AID, M.O., MR*.. Ill I I N It. 
hlWIK, IRANI.I'. W. MCGINILY, KINNIIII It. CIARK, 
HAROLD L. NIWl.OMIl, WILLARD A. GLNRICH, I.ML.YN 
I. GRIFFITH, GENEVIEVE S. KLEIN, and WILLIAM 
JOVANOVICH, as Members of Regents of University 
of State of New York 

) 

Defendants. ) 


COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 


I. This is an action pursuant to 42 U.S.C. § 1983 seeking to 
convene a three-judge court to enjoin defendants from enforcing the 
provisions of 8 N.Y.C.R.R. § 63.3 (1972) (New York Code of Rules and 
Regulations) which prohibits the advertising of fixed fees or prices 
for professional services of pharmacists, those professional 
services being the preparing, compounding, preserving or dispensing 
of drugs, medicines and therapeutic devices on the basis of 
prescriptions or other legal authority, and to have the same declared 
unconstitutional. 


AT 


S. DISTRICT COURT 
N. D. OF N. Y 

FILED (S f 
APR 181974 
O'CLOCK m 


J. R. SCULLY, Clerk 

UTICA 


CIVIL ACTION NO. 

,1 CV" h 
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2. The value of the amount in controversy exceeds $10,000. 

3. This court has jurisdiction pursuant to 28 U.S.C. §§ 1331 
and 1343(3). 

4. Plaintiff New York Public Interest Research Group, Inc. 

(NYPIRG) is a non-profit, nonpartisan research and advocacy 
organization incorporated under the laws of the State of New York, 
witn a membership of approximately 60,000, many of whom are users of 
prescription drugs. Among its activities are the promotion and 
protection of the rights and welfare of its members and all consumers 
throughout New York State. 

5. Plaintiff Rosemary Pooler is a resident of the State of New 
York. She regularly purchases prescription drugs for use by her 
children. 

6. Plaintiff Barbara Kramer is a resident of the State of New 
York and a member of NYPIRG. She suffers from certain allergies which 
require her to take prescription drugs on a regular basis. 

7. Plaintiff Marilyn Ondrasik is a resident of the State of New 
York and a member of NYPIRG. She suffers from certain allergies 
which require her to take prescription drugs on a regular basis. 

8. Defendant Regents of the University of the State of New 
York (Board of Regents) is charged by New York Education Law, § 6509 
with regulating professional conduct in the State of New York. 

9. Defendants Joseph W. McGovern, TheoQore M. Black, Alexander 
J. Allan, Carl H. Pforzheimer, Jr., Edward M. M. Warburg, Joseph T. 
King, Joseph C. Indelicato, M.D., Mrs. Helen B. Power, Francis W. 
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KcGinley, Kenneth B. Clark, Harold E. Newcomb, Willard A. Genrich, 
Emlyn I. Griffith, Genevieve S. Klein, and William Jovanovich are 
the members of the B ~d of Regents. 

10. New York la., provides in relevant part: 

A. Education Law, i 6509: "Each of the following is 
professional misconduct, and any licensee found guilty of 
such misconduct under the procedures prescribed in section 
sixty-five hundred ten shall be subject to the penalties 
prescribed in section sixty-five hundred eleven: 

(9) Committing unprofessional conduct, as defined by 
the board of regents in its rules or by the 
commissioner in regulations approved by the board 
of regents." 

B. 8 N.Y.C.R.R. § 63.3: 

"Unprofessional conduct in the practice of pharmacy. . . 

shall include but shall not be limited to the following: 

(c) advertising of fixea fees or prices for professional 
services or the use of words ‘cut rate 1 , 'discount' or 
other words having a similar connotation in connection 
with the offering of professional services by a 
pharmacist, the owner of a pharmacy or by a person, 
group or organization in behalf of and with the 
permission of a pharmacist or the owner of a 
pharmacy. ..." 

11. As a result of Education Law, § 6509 and 8 N.Y.C.R.R. § 63.3 
there is in the State of New York no advertising of the prices of 
prescription drugs. 




12. Because of the prohibition of advertising of the prices of 
professional services imposed by Education Law, § 6509 and 8 N.Y.C.R.R. 
s 63.3, plaintiffs Pooler, Kramer, Ondrasik and members of plaintiff 
NYPIRG are economically harmed: 

A. by being deprived of information as to wnere the least 
expensive prescription drugs might be purcnased; and 

B. by having to pay higher prices for prescription drugs 
than they would have to pay if the advertising of prescription 
drug prices were permitted. 

13. The prohibition of advertising the prices of professional 
services imposed by Education Law, § 6509 and 8 N.Y.C.R.R. § 63.3 
and enforced by defendants deprives plaintiffs Pooler, Kramer, 

Onorasik and members of plaintiff NYPIRG of their right to receive 
vital information in violation of the First Amendment of the United 
States Constitution and 42 U.S.C. § 1983. 

14. The prohibition of the advertising of the price of 
professional services imposed by said sections and enforced by the 
defendants bears no reasonable relationship to the health, safety 
and welfare of the citizens of New York, but rather serves only to 
maintain unnecessarily inflated prices for prescription drugs and to 
deprive plaintiffs Pooler, Kramer, Oncrasik and members of plaintiff 
NYPIRG and others of vital information, thus violating the due 
process provisions of the Fourteenth Amendment to the United 
States Constitution and 42 U.S.C. § 1983. 

WHEREFORE, plaintiffs pray for an order 

(1) convening a three-judge court pursuant to 28 U.S.C. § 2284; 
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(2) declaring that 8 N.Y.C.R.R. § 63.3 is unconstitutional in 
violation of the First and Fourteenth Amendments of the United 
States Constitution; 

(3) declaring that Education Law § 6509 and 8 N.Y.C.R.R. § 63.3 
violate 42 U.S.C. § 1983; 

(4) enjoining defendants from enforcing the provisions of 

8 N.Y.C.R.R. s 63.3 which prohibit the advertising of fixed fees or 
prices of professional services of pharmacists; 

(5) granting plaintiffs such other and further relief as may be 
just and proper; and 

(6) awarding plaintiffs their costs and disbursements in this 
action. 


DAT r : Albany, New York 
April 17, 1974 



29 Elk Street 
Albany, New York 12207 
(518) 436-0876 
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ANSWER 


!i UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


'I 

NEW YORK PUBLIC INTEREST RESEARCH GROUP, 

JINC., ET AL., 

Plaintiffs, 

i 

-agains t- 


i THE REGENTS OF THE UNIVERSITY OF THE STATE 
OF NEW YORK ET AL., 

Defendants. 


ANSWE.R 


CIVIL ACTION NO. 
/4-CV-166 


I 

t 



FIRST DEFENSE 

! ! 

I 

1. The Court lacks jurisdiction over the subject matter. 

! ! 

SECOND DEFENSE 

2. The complaint fails to state a claim upon which relief 
can be granted. 

I f 

THIRD DEFENSE 

I 

I ) 

1 . ; 

3. Admits each and every allegation contained in oaragraphs 

ij 

(numbered 1, 8, 9 and 11 thereof, upon info^ma-i > m-- ] 

i 

^admits each and every allegation contained in pa.agrapns na ..>ered i 

! 

i4 5 6, and 7 thereof, and dentes each and every allegation 

l! * 

contained in paragraphs numbered 2, 3, 12, 13 and 14 thereof. 



I 

I 







A. Admits the accuracy of the excerpts from Education Law 

1 

Section 6509 and Section 63.3 of the Regulations of the Commis- 

I 

1 

sioner of Education as set forth in paragraph 10 thereof, but 

l 

alleges that the quotation from said regulation is incomplete, 


and that the complete relevant quotation therefrom is set forth 

i 

in paragraph 5 herein. 

i 

5. Denies that the prohibition against price advertising in 
Section 63.3 prevents plaintiffs from obtaining price information, 
and alleges that pharmacists have an affirmative duty to make 
price information available under the provisions of Section 6826 ! 

i 

j of the Education Law of the State of New York ( Laws of 1973 j 

|i Chapter 751) and under the provisions of Section 63.3 of the 
Regulations of the Commissioner of Education, subdivisions (c) and, 
(ra) thereof. Said statute and regulations read as follows: 

" Educat ion Law S e ccion 6826 

* 

Postinj l. Every pharmacy shall 
post a list of drugs together with 
their current selling price in the 
manner prescribed by this section. 

2. Such list shall be prepared 
from time to time by the board and 
distributed to each pharmacy iw the 
state. The list shall be a compendium 
of the one hundred fifty most frequently 
prescribed drugs together with their 
usual dosages for which a prescription 
is required by the provisions of the 
'Federal Food, Drug, and Cosmetic Act' 

(21 U.S.C. 301, et seq.; 52 Stat. 1040, 
et seq.), as amended, or by the com¬ 
missioner of health. 
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3. The board shall provide 
appropriate space on the list for 
inclusion by a pharmacy of its current 
selling price for each listed drug 
and dosage. The current selling 
price means the actual price to be 
paid by a retail purchaser to the 
pharmacy for any listed drug at the 
listed dosage. 

4. The list shall be conspicuously 
posted at or adjacent to the place 

in the pharmacy where prescriptions 
are presented for compounding and 
dispensing. 

5. Nothing contained herein 
shall prevent a pharmacy from changing 
the current selling price at any time, 
provided that the listed price is 
simultaneously adjusted to reflect 
the new current selling price." 


" Regulations of the Commissioner of 
Education 

Section 63.3 Unprofessional Conduct. 
Unprofessional conduct in the practice 
of pharmacy within the meaning of 
section 6804 of the Education Law 
shall include but shall not be 
limited to the following: 

★ ★ ★ ★ 

(c) advertising of fixed fees 
or prices for professional services 
or the use of the words 'cut rate', 
'discount' or other words having a 
similar connotation in connection 
with the offering of professional 
services by a pharmacist, the owner 
of a pharmacy or by any other person, 
group or organization in behalf of 



and with the permission of a pharmacist 
or the owner of a pharmacy, provided, 
however, that proper actions taken 
in meeting the requirements of 
subdivision (m) shall not be construed 
as constituting'advertising; 

★ ★ * * 

(m) failure to make prescription 
fee or price information readily 
available by: 

(1) providing such information 
upon request and upon the presenta¬ 
tion of a prescription for pricing 
or dispensing; or, 

(2) offering to provide such 
information by posting a sign measuring 
9 inches by 12 inches in the window 

or within the pharmacy at the area 
where prescriptions are normally 
received or, in the case of pharmacies 
located in general merchandising 
establishments at the registered 
area reading: 

'The price for which your 
prescription will be dispensed 
will be provided upon request and 
upon presentation of such prescription 
for pricing or dispensing.' The 
sign must in every case be clearly 
visible to the patrons to be served. " 
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FOURTH DEFENSE 


6. The law and regulations governing the practice of 
pharmacy in the State of New York provide fair and adequate 
means whereby consumers can ascertain the prices of prescription 
drugs, while prohibiting false and fraudulent adve”.tsing, 
bait advertising, and other commercial advertising of prescription 
drugs by pharmacists, 

„ WHEREFORE, defendants demand: 

i! 

(1) That the complaint be dismissed; 

jj (2) Such other and further relief as to the Court may seem 

.1 

just and proper. 


Dated: May 10, 1974 


ROBERT D. STONE, Esq. 
Attorney for Defendants 


---—- 

of Counsel 

State Education Department 

Washington Avenue 

Albany (5 Ne« ^12224 
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NOTICE OF MOTION 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OP HUT YORK 


NEW YORK PUBLIC INTEREST RESEARCH GROUP, 
INC., BT AL., 


Plaintiffs 


against 


THE REGENTS OP THE UNIVERSITY OP THE 
STATE OP NEW YORK, ET AL., 

Defendants 

PHARMACEUTICAL SOCIETY OP THE 8TATE OP 
NEW YORK, INC. MOE GARTNER, LAWRENCE 
BLANK and VINCENT J. MORENO 

Applicants for 
Intervention 


TO i 


NOTICE OP MOTION 


CIVIL ACTION NO. 
74-CV-166 


DENNIS A. KAUFMAN, ESQ. 

Attorney for Plaintiffs 
and 

ROBERT D. STONE, ESQ. 

DONALD 0. MESERVE, ESQ., Of Counsel 
Attorney for Defendants 


PLEASE TAKE NOTICE that the uhdersigned will bring 
the above motion for leave to intervene on for hearing before 
this court at the Federal Building, City of Utica, State of 
New York, on the day of June, 1974, at IOiOO o'clock in 

the forenoon of that day, or as soon thereafter as counsel can 
be heard. 


•nron ns 




fRCT 




Attorney for Upplicants for 
Intervention 
999 Central Avenue 
woodmere. Mew York 11598 


Louis S. Patrone 
Attorney for Service of paperi 
upon Applicants for Interven¬ 
tion 

106 Memorial Parkway 
Utica, New York 13501 
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MOTION FOR LEAVE TO INTERVENE 

UNITED STATES DISTRICT COUNT 
NORTHERN DISTRICT OF NEW YORK 

NEW YORK PUBLIC INTEREST RESEARCH GROUP, 

INC., BT AL., 

Plaintiffs, MOTION TO 

INTERVENE AS 

against A DEFENDANT. 

THE REGENTS OF THE UNIVERSITY OF THE STATE CIVIL ACTION NO. 

OF NEW YORK, ET AL ., 74-CV-1SS 

Defendants 

PHARMACEUTICAL SOCIETY OP THE STATE OP 
NEW YORK, INC., NOE GARTNER, LAWRENCE 
BLANK and VINCENT J. MORENO 

Applicants for 
Intervention 


Tha PHARMACEUTICAL SOCIETY OP THE STATE OF NEW YORK, 
INC., HOE OARTNER, LAWRENCE BLANK and VINCENT J. MORENO, nova 
for leave to intervene as dafandanta in this action, in order 
to aasArt tha dafanaas aat forth in thair proposed answer, of 
which a copy is attached hereto. 

Applicants support such motion on tha ground that 
they represent, or era personally, pharmaoista licensed to 
praotioa and practicing thair profession in tha State of New 
York, aa wall as maintaining thair livelihood thereby, and as 
suoh claim both professional and economic interests in tha 
subject of tha present action; that they have a defense to 
plaintiffs' claim presenting both questions of law and fact 
whiah ere common to the mein action; that they are ao situated 
that tha disposition of tha action will or may aa a practical 
matter impair or impede their ability to protect or maintain 
these intaraata; and that tha applicants' intaraat cannot be 
i adequately represented by existing parties, the applicants 
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haviaf both different sad additional dafanaaa to assert aa 
•pacifically and partianlarly sat forth in tha attached proposed 
Answer, as wall as a different Motivation to defend than do 
tha present defendants. 

The rights of the plaintiffs and the defendants 
will in no way be prejudiced by the Intervention of the Appli¬ 
cants in this natter. 

In further support of the motion, reference is 
■ade to Rule 24 of the Federal Rules of Civil Procedure as 
amended in 1966. 


Datedi June 6th, 1974. 


ra sM; im: 


" 10CTO 46UV 
Attorney for Applicants' 
for Intervention 
999 Central Avenue 

New York 11598 


Louis S. Petrone 
Attorney for Service of 
papers upon Applicants for 
Intervention 
106 Memorial Parkway 
Utica, New York 13501 
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INTERVENOR'S ANSWER 

UNITED STATES DXSTEXCT COURT 
H OBTE BSR DISTRICT OR EE YORK 


I new tore public interest research group, 

: me., et al. , 


Plaintiffs 


-agalast- 

ij THE RBGBHT8 OP THE UVXYERSXTY OP THS STATE 
ij OP HER YORK, ET AL 


Defendants 

PHARMACEUTICAL SOCIETY OP TIB STATE OF 
MEW YORE, INC., MOB OARTKBR, LAWRBMCE 
BLANK and VINCENT J. MORENO 

Applicants for 
Intervention 


NON COMBS TEE IMTBRVSMORS and answer tha plaintiffs 1 
Bill of Coa^laint as followst 


FIRST PEPEMSE 


1. Tha Coart lacks jurisdiction over tha subjact 

natter. 


2. Intervenors deny tha applicability of 42 U.8.C. 
1913 to tha present causa, and, therefore, further deny tha 

i applicability of 28 U.8.C. I 2281, as alleged in paragraph 1 

j 

of tha Coaplsint. 




CIVIL ACTION 
NO. 74-CV-H4 


3. Intarranors are without knowledge or inf one t ion 
sufficient te fora a belief as to what Mount, if any, is 
involved in this action and they leave plaintiffs to their 

l proof of the allegation that a son in excess of Ten thousand 

| 

(810,000.00) Dollars is involved as to each and every plaintiff. 
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4. inttmnMm iMy that the Court has jur lad let too 
un<*«r 28 O.8.C. 8 1J43 (3) «• alleged in paragraph 3 of tha 
Complaint. 

3. intervanors deny that tha Court ha* jurisdiction 
under 28 D.S.C. § 1331 aa alleged in paragraph 3 of tha Complaint. 

^ 6. Intervenors dany that thia action ariaaa undar tha 

| 

Conatitution or lava of tha Onitad Stataa and dany that tharu 
haa baan any thraatanad deprivation, undar color of any atatuta 
of tha State of Maw York, of any righta, privilege* or iaaamitiaa 
aacurad to tha plaintiffa by tha Conatitution or lawa of th*» 

Unitad Stataa. 

aicoMP tawaiti 

7. Tha Co^>laint faila to atata a data upon whioh 
raliaf oan ba grantad. 

third Dinars* 

8. Thia action in not maintainable aa a claaa action. 

I 

I 

9. Plaintiff, Maw York Public Interact Raaearch Group, 

I! 

Inc., doaa not hava standing to bring thia notion. 

| 

FOURTH DhFBHSB 

I 

10. Interveners ara without knowledge or information 
sufficient to fora a belief aa to tha truth of tha allegations 
contained in paragraphs 4, 3, «, and 7 of tha Cos*laint, and 
leave plaintiffa to their proof of auch allegations, and inter- 


venors atelt each and every allegation contained in paragraph 
9 thereof. Interveoore dany paragraph 8 of tha Ceaplaint, but 
admit that MMM YORK KDOCATXOM LMf I 6304 authorises tha Board 
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of Regeats to regulate professional oonduat in ths Stats of 
Now York. 

rUTB PtWU 

11. Interveners admit ths accuracy of ths sxosrpts 
fro* I €509 of ths B4»ostloa Law and 8 €3.3 of ths regulations 
of the Comiss loner of Education as s«t forth in paragraph 10 
of ths Complaint, but deny that paragraph 10 therein fully sets 
forth Hew York Law in relevant pert, and further allege that 
the mission of sub- se ction (a) of • N.Y.C.R.R. 8 €3.3 (Hew 
York Code of Rules and Regulations), the regulations of the 
Commissioner of Iduoatioa, effective June 1, 1972, provide an 
inaccurate description of the current laws of How York State. 

SIXTH PWWi 

12. Intervonore deny the allegations of paragraph 11 
of the Ccaiplalnt and allege that while there is no oamerclal 
advertising of the professional fees of pharmacists in Mew York 
State as a result of Bdueation Lev 8 6509 and • N.Y.C.R.R. I 63.3 
(o), posting of the price of prescription drugs is not only 
permitted by pharmacists, but mandated by 8 N.Y.C.R.R. 8 €3.3 

(m) and Bdueation Law 8 €82€ (set forth in paragraph 5 of the 
defendants* Answer), effective January 1, 1974, for the purpose 
of providing information to the public regarding the issues 
herein involved. 

WVWW PfHHSB 

13. Interveners deny •* oh and every allegation of 


j paragraph 12 of the Complaint. 








14. Intarveaers deny Mch and mry •Halation of 
paragraph 13 of tha Complaint and raallaga tha ground# aat forth 
In tha First Dafanaa harain. 


15. Zntarraaars allaga tha oanatitutionality of 
§ 207 of tha Education Law of tha Btata of New York and tha 
planary authority it grants to tha Board of Regents of tha Btata 
of Maw York and tha Cosnissloner of Education of tha Btata of 
Maw York to promulgate rules regulating tha professions lioansad 
to practice in Haw York Btata. 


16. Intarvonors alla g a their right under tha duo 
! process provisions of tha Fourtee n th Amendment of tha United 
States Constitution to be free of tha discriminatory treatment 
; ^ which plaintiffs soak them to be subjected in that Intervenors 
! allege thair right to practice their profession free of ooaaMr- 


oial advertisamant of thair professional fees, as are all other 
licensed professions, including those professions that provide 
vital and essential services to tha public, in tha State of New 
i York. 


17. Intarvonors deny each and every allegation of 
paragraph 14 of tha Complaint. 


II. Zntorvemors raallaga each and every allegation 
act forth in paragraph 6 of tha Defendants• Answer and allaga 
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that plaintiffs, or others aiaiilarly situated, ara in no way 

of an* information, vital or otharvisa, regarding tha 
prioaa of proscription drags in tha State of New York. 


WHEREFORE, Intarvanors demandi 


1. That tha Complaint harain ba dismissed; 

2. Such othar and furthar raliaf aa to tha Coart may 
seem just and proper; 

3. An award of eosts and disbursements incurrad In tha 
dafansa of this action. 


! Datadi Juna 6, 1974. 

—BW H H»fgBfc ' M - T - 

Attornay for Intarvanors 
999 Control Avanoa 
Woodmere, Now York 11598 
(514) 374 4494 

Louis S. Petrone 
Attorney for Service of 
papers upon Applicants tot 
Intervention 
106 Memorial Parkway 
Utica, New York 13501 









,N SUPP0RT OF MOTION TO INTERVENE 

UNXT1D STATES DISTRICT COURT 
NORTHERM DISTRICT OF OS YORK 


MKW YORK PUBLIC INTEREST RESEARCH GROUP, 
INC. *T XL 


Plaintiffs 


against 


THE REGENTS OP THE UNIVERSITY OP THE 
STATE OF NEW YORK, ET AL., 

Defendants 

PHARMACEUTICAL SOCIETY OF THE STATE OP 
NEW YORK, IRC., MOE GARTNER, LAWRENCE 
BLANK and VINCENT J. MORENO 


STATE OP NEW YORK 
COUNTY OP 


Applioants for 
Intervention 


88 . t 


AFFIDAVIT 

CIVIL ACTION 
NO.74-CV-166 


SAL J. RUBIWO, being duly sworn, deposes and says 1 

1. That he is the Executive Secretary of the 
PHARMACEUTICAL SOCIETY OF TOE STATE OP NEW YORK, INC., herein¬ 
after referred to as the "SOCIETY - , and as such is smpowered to 
set on its behalf. 


2. That deponent is making this affidavit in support 
of tha motion of such SOCIETY to intervene In the within notion 
aa a party defendant. 


3. That the purposes of the SOCIETY as prescribed 

by ARTICLE II of its Constitution are ea followsi 

"The aims of the Society shall be to unite the 
Reputable Pharmacists of the State for mutual 
assistance, encourageme nt end improvement! to 
encourage s c i en tific research; to develop phar¬ 
maceutical talent; to elevate the standard of 
professional thought; and ultimately to restrict 
the practice of pharmacy to properly qualified 
Pharmacists." 
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AFFIDAVIT OF MOE GARTNER IN SUPPORT OF MOTION TO INTERVENE 
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*• ***** dspsnast Is m 4 has Wan a —b«r af tW 

Phar m a ceuti ca l looUty •! tha State af Haw York, lac. for 
approximately fiftaaa imm, has Wan a member af ntit Society's 
Ixamfcira OQMihtaa far appradsaMy asvaa (7) yaan and la 
soah Society's President aloot. 

4. That dapemamt la a principal of MAMO minuri - 

a * 

C&Lt, X*C., Wa Uadis'xl arts Thawoj. 200 last moist Avenue. 
Bronx, Haw York, and practices tha profassion of pharmacy at 
such looation. 

3. That deponent asms his livallhood froa tha prac- 
tlca of his profassion at said Mafto Pharmaceuticals, Inc., d/b/a 
Madlcal Arts Pharmacy. 

4. That laponsnt will ba directly affected and bound 
by tha judgment In tha within action, both professionally and 
economically. 

7, That a judgment In tha within action may wary 
wall impair or impede deponent's ability to protect or maintain 
his interest both as a pharmacist and as a principal of Kamo 
Pharmaceuticala, Inc. 

8. That tha livelihood of your deponent is at stake 
in this matter as la tha oharaotar of tha profassion of pharmacy 
of which ha is an active m e m ber, as wall as tha value and im¬ 


portance of tha years of schooling that deponent attended and 
tha oosts expanded in the obtaining of such an education as 







is required to praetioe his profession. Deponent doss not 
believe that such interests can adequately be represented by 
the existing parties to this aation. 

WHEREFOBS, deponent respectfully requests that his 
application for intervention aa a party defendant be granted, 
and for suoh other and further relief as this Court nay deem 
just and proper. 

# 

Sworn to before ne this 

/x day of June, 1S74. 

K£Sh***l 

Me TAY / fo£L.t c j y r»r*. cA MY. 

/VC. Ci-^c997rv 
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c °MM. £ Kf/Kts 3/3 qJ? S' 
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AFFIDAVIT OF VINCENT J. MORENO IN SUPPORT OF MOTION TO INTERVENE 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OP W HN TOR! 

MSN YORK PUBLIC INTIREST RS8SARCR OROUP, 

INC*, IT XL., 

Plaintiffs AFFIDAVIT 

against 

TIB RBCBMT8 OP THB UNIVERSITY OP THB 
STATE OP MSN YORK, IT AL., 

Oafaadanta 

PHABCACEUTICAL SOCIETY OP THE STATS OP 
HEN YORK, INC., NOR OARTRBR, LAURENCE 
BLANK and VINCENT J. MORENO 

Applicants for 
Intervention 


STATE OP NBN YORK ) 

SB. I 

COUNTY OP OVUntS* ) 


VINCENT J. MORENO, being duly evom, dapoaaa and saysi 

1. That deponent is making this affidavit in support 
of his notion to intervene in the within action as a party de¬ 
fendant. 

2. That deponent is a : aidant of the Stats of 

New York, and has been daly licensed to praction the profession 
of pharmacy in the State of Hew York ainee February 21, 1942, 
having been issued license number 24429* 


CIVIL ACTION 
NO. 74-CV-166 
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3. That dtpoomt la a principal of Pawling Pharmacy, 
Main Straat and Map la Boulevard, Pawling Maw Tort, and practloas 
tha pro fa salon of pharmacy at aoah location. 

4. That dapoaant aarna his livelihood fro* tha 
practlea of hla profassioo at said Pawling Pharmacy. 

9. That aspoasnt will ba diraotly affaotad and boond 
hy tha jadgaant in tha within action, both professionally and 
aoonosiloally. 

C. That a judgment in the within action may vary 
wall isvalr or Impede flagonant's ability to protect or maintain 
his interest both as a pharmacist and na a principal of Pawling 
Pharmacy. 

7, That tho livelihood of your deponent is at stake 
in this matter as is tha oharnotnr of tho profession of pharmacy 
of which ha is an active member, as wall as tha value and im¬ 
portance of tha yaara af schooling that deponent attended and 
tha coots onpondod In tho obtaining of seoh an odeoatlon as 
is required to practice his profession. Deponent does not be¬ 
lieve that each Interests can adequately ba represented by the 
existing parties to this action. 
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application for lattrvmllaB aa a party da fondant bo gran tad, 
and for seeh othar and farther rollof as this Court nay doom 
just and proper. 


S wor n to before aa this 
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PLAINTIFFS' RESPONSE TO MOTION FOR INTERVENTION 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRIC T OF NEW YORK 


NEW YORK PUBLIC INTEREST RESEARCH GROUP, 
INC., et al.. 


Plaintiffs, 


-agalnst- 


THE REGENTS OF THE UNIVERSITY OF THE 
STATE OF NEW YORK, et al.. 


PLAINTIFF'S RESPONSE 
TO MOTION FOR 
INTERVENTION _ 

CIVIL ACTION 
No. 74-CV-166 


Defendants. 


Plaintiffs oppose, and will argue on the 24th day of June, 1974 bifore 
the United States District Court for the Northern District of New York 
In opposition to the motion to Intervene by the Pharmaceutical Society 
of the State of New York, Inc.. Moe Gartner, Lawrence Blank and Vincent 
Moreno. 

The basis of plaintiff's opposition Is that applicants for 
Intervention do not meet the requirements set forth In Rule 24 of the 
Federal Rules of Civil Procedure for either Intervention of right or 
permissive Intervention. 


Dated: June 17, 1974 


DENNIS A. KAUFMAN, Esq 
Attorney for Plaintiff! 
29 Elk Street 
Albany. York 12207 
(518) 436-0876 
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PLAINTIFFS' MEMORANDUM IN OPPOSITION TO MOTION TO 

INTERVENE 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


NEW YORK "UBLIC INTEREST RESEARCH GROUP, 

INC., et al., 

Plaintiffs, 

-agains t- 

THE REGENTS OF THE UNIVERSITY OF THE 
STATE OF NEW YORK, et al.. 

Defendants. 

PLAINTIFFS' MEMORANDUM IN OPPOSITION TO 
MOTION TO INTERVENE 

STATEMENT OF THE CASE 

The main action challenges the constitutionality of 
8 N.YiC.R.R. 563.3(c), which prohibits the advertising of fixed 
fees or prices for professional services of pharmacists, those 
professional services being the preparing, compounding, pre¬ 
serving or dispensing of drugs, medicines, and therapeutic 
devices on the basis of prescriptions or other legal authority. 
The sole effect cf this restriction is to prohibit the adver¬ 
tising of prescription drug prices. Section 6500 of the 
Education Law of the State of New York empowers the defendant 
Regents of the University of the State of New York to suspcnJ, 
revoke or annul the license of any pharmacist who engages in 
such activity. 

Plaintiffs contend that 8 N.Y.C.R.R. 863.3(c) is unconsti¬ 
tutional because (1) it denies plaintiffs and other vital 


CIVIL ACTION 
No. 74-CV-166 
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information in violation of the First Amendment, and New York 
could accomplish its legitimate oblectives in protecting the 
health, safety and welfare of its citizens with laws which do 
not as seriously infringe on the First Amendment; and (2) there 
is no rational relationship between the prohibition contained 
in 8 N.Y.C.R.R. 863.3(c) and the health, safety and welfare of 
New York citizens, and thus the regulation violates the hue 
Process Clause of the Fourteenth Amendment. 

Plaintiff New York Public Interest Research Croup, Inc., 
(NYPIRC) is a non-profit, non-partisan research and advocacy 
organization Incorporated under the laws of the State of New 
York with a membership of approximately 60,000, many of whom 
are uuers of prescription drugs. Plaintiffs Rosemary Pooler, 
Barbara Kramer, and Marilyn Ondrasik are residents of the State 
of New York and regularly purchase prescription drugs. Appli¬ 
cants for intervention are licensed pharmacists in the State 
of New York and a professional association of pharmacists in 
the state. 


INTRODUCTION 


Rule 24 of the Federal Rules of Civil Procedure provides 
for the requirements and procedure whereby applicants may inter¬ 
vene as parties in an action even though not originally named. 
Rule 24(a) sets forth the requirements for intervention as of 
right. Rule 24(b) sets forth the requirements for permissive 


Intervention 
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Applicants in their Motion to Intervene as a Defendent 
delineate grounds for both intervention as of right and per¬ 
missive intervention although these are not presented in a 
separate or distinct manner. Plaintiffs contend that appli¬ 
cants for intervention do not meet the specific requirements 
under either Rule 24(a) or (b) and the Court should deny their 
motion to intervene as a defendant. 

ARGUMENT 

I. 

APPLICANTS FOR INTERVENTION DO NOT MEET THE 
REQUIREMENTS UNDER RULE 24(a) AND 
SHOULD NOT BE ALLOWED TO INTERVENE AS OF RIGHT. 

A court will not grant an application to intervene in an 

: 

action a* of right unless the applicants demonstrate "(1) an 
Interest in the transaction or property, (2) which the appli¬ 
cant may be Impeded in protecting because of the action, and 
(3) which is not adequately represented by existing parties." 

Levin v. Mississippi River Corp. , 47 F.F.D, 294, 297 (S.D.N.Y. 

1969). See also, Rule 24(a)(2) Fed.R.Civ.P.; Nuesse v. Camp , 

385 F.2d 694 (D.C.Cir. 1967). Applicants for intervention in 
the Instant caae fail to meet any of the above requirements, 
all of which must be met to intervene as of righ'.. 

Neither corporate nor Individual applicants demonstrate 
an Interest sufficient to meet the test embodied in Rule 24(a)(2). 
Courts have consistently held that to intervene as of right 
under Rule 24(a)(2), applicants must have a "direct, substantial, 
legally protectable interest in the proceedings." 3-B Moore's 
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Federal Practice *24.09-1 [2] at 24-301. quoting Judge Wright 
in noh.»n v. Hanaen , 44 F.R.D. 18, 24 (D.D.C. 1968). See also, 
Diaz v. Southern Prilling Corp., . 427 F.2dlll8 (5th Cir. 1970); 
Arvida Coro, v. City of Boca Raton , 59 F.R.D. 316 (S.D.Tla. 1973). 

In affidavits in support of motion to intervene as a defen¬ 
dant, corporate and individual applicants allege professional 
and economic interests. (See affidavits of Moe Gartner, 

Lawrence Blank, Vincent Moreno and Sal Rubino.) The Court 
should note that If the regulation in the main action were to 
be declared unconstitutional and the defendant Regents was 
enjoined from revoking or suspending a license of a pharmacist 
who advertised the price of prescription drugs, such result 
would not compel any pharmacist in this state to perform any 
act, including advertising, nor would such result infringe on 
the right, of any pharmacist in this state to practice his or 
her profession in any legal manner he or she saw fit. While 
the applicants allege economic interests and professional inter¬ 
ests, they fail to show the manner in which these interests 
would be harmed or even affected by the questions in the main 
action. Arvida Coro, v. Ci ty of 3oca Raton, supra. 

Plaintiffs contend that there is no professional or eco¬ 
nomic interest of applicants, but rather the overwhelming intent 
of the regulation at issue in the main action is to protect 
the citizens of the State of New York. Traditionally, licensure 
statutes and regulation, have been enacted by states to protect 
the health, safety and welfare of the citizens of the state. 
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The protected interests herein are those of the public, that 
is, protection against potential abuses by those holding then- 
selves out as performing services for the public. (This, 
plaintiffs believe, will be a major contention on the merits 
in the main action, that is, whether there is a relationship 
between the effect of the regulation and the health, safety and 
welfare of the citizens of New York.) 

Even if it were to be assumed that the applicants were able 
to show an interest related to the main action, this interest 
would not be legally protectablb, for applicants lack standing 
to assert the interest in the main action. "Although the 
question of standing ordinarily arises where a plaintiff is 
seeking relief before the Court, an applicant for intervention 
seeking to interpose a defense to pending litigation must also 
possess standing to assert that defense." Arvida Corp. v. City .of 
Boca Raton . 59 F.R.D. 316, 321 (S.D.Fla. 1972). 

The court in Arvida used the standing test in F1 ast_ v_j_ 

Cohen . 392 U.S. 83, 'O'* (1968) to determine if an applicant could 
intervene in a suit challenging a city charter section as uncon¬ 
stitutionally violative of the Due Process and Equal Protection 
Clauses of the Fourteenth Amendment. The applicant, a city 
resident, sought to intervene as defendant and thus would have 

« argued for the constitutionality of the charter provision. 

Relying on the Flast standing teet as modified by Sierra Club._v_._ 
Morton . 405 U.S. 727 (1971), the court required the applicant to 
"allege facts showing that he himself has a direct and substan- 
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A 


tial stake In the outcome of the litigation which will be 
adversely affected." On the instant motion, applicants have 
merely alleged a general interest because they are pharmacists, 
and have not demonstrated any facts which show "injury in fact." 

The second requirement of Rule 24(a)(2), that an applicant 
is or may be impeded in protecting his interest, can be easily 
discharged on the basis of the preceeding analysis and scrutiny 
of the applicants affidavits. No where do the applicants demon¬ 
strate factually that any interest which they possess would be 
Impaired by a Judgment rendering 8 N.Y.C.R.R. 863.3(c) uncon¬ 
stitutional. A mere naked allegation that a general interest 
will be impaired will not suffice. 

The final requirement under Rule 24(a)(2) is that the appli¬ 
cant demonstrate that his or her interests are not adequately 
represented by the existing parties. It should be re-emphasized 
that if any one of the three requirements is not met, inter¬ 
vention as of right should be denied. Assuming a recognizable 
interest of the applicant is or may be impaired, if the appli¬ 
cant is unable to establish inadequate representation, the motion 
here must be denied. 

"The controlling rule is that representation is adequate 
if there is no collusion between the representative and an op¬ 
posing party, if the representative does not have or represent 
an interest adverse to the applicant, and if that representative 
does not fail in the fulfillment of his duty." Stadln v. Union 
Electric Co., 309 F.2d 912, 912 Cert, denied, 373 U.S. 915 (1972). 
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Also,absent a showing that the representation may be inadequate, 
inadequacy will not be presumed. Kheel v. American S.S. Owners 
Mut. Protection and Tndemn, Assn. 45 F.R.n. 281 (S.D.N.Y, 1968). 
If the applicant and a representative seek the same outcome in 

the main action, the mere fact that there are slight differences 
or perspectives in their interest will not show inadequacy of 
representation. Nuesse v« Camp . 385 F.2d 694 (D.C.Clr. 1967). 
Nor does mere difference of opinion by attorneys as to the con¬ 
duct of the case show Inadequacy of representation. Stadln v. 

i 

Union Electric Co. , supra . 

More specifically, when applicants allege that they are not 
being adequately represented by the government, in the r'osence 
of a showing of bad faith or malfeasance, courts should exer¬ 
cise restraint in holding that the representation is inadequate. 
Sam Fox Publishing Co. v. United States . 366 U. S. 683, 689 
(1961). See also, Moore v. Tangipahoa Parish School Board , 298 
F.Supp. 288 (E.D.La. 1969). 

Once again the affidavits of applicants only allege that 
they are Inadequately represented by the existing parties. They 
do not even allege collusion between the representative party 
(defendant Regents) and the plaintiffs or that the representa¬ 
tive has an Interest adverse to the applicant or that the repre¬ 
sentative has failed in the fulfillment of his duty. Both the 
defendant Regents and applicants desire the same outcome. That 
is evidenced by an examination of defendant's answer and appli¬ 
cants proposed answer. Analysis will show that defenses raised 
by both parties are substantially the same, in fact only appli- 
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cant's Ninth Defense raises a new question. Applicants assert 
that they have a different motivation to defend. This is far 
from the bad faith or malfeasance required in Sam Fox. Appli¬ 
cants have failed to meet their burden, however minimal, of 
demonstrating inadequate representation. T-bovitch v. United, 

Mine Workers . 404 U.S. 528 (1972). Plaintiffs submit that even 
if applicants do have sufficient interest to meet the first 
two requirements of the test for intervention under Pule 24(a) 

(2), they are more than adequately represented bv the resources 
of the State of New York. 

II. 

APPLICANTS FOR INTERVENTION DO NOT MEET THE 
REQUIREMENTS UNDER RULE 24(b) AND SHOULD 
NOT BE GRANTED PERMISSIVE INTERVENTION. 

Applicants for intervention do not meet the requirements 
for permissive intervention under Rule 24(b)(2) and this Court 
should exercise its discretion to deny applicants motion for 
intervention. 

Under Rule 24(b)(2), applicants for intervention must pre¬ 
sent a question of law or fact in common with the main action. 

The defects in applicant's motion to intervene as of right 
illustrate the reasons why permissive intervention should be 
denied. The Court here should reapply the standing analysis 
above. It is not possible for an applicant without standing 
to assert a meritorious claim or defense in this action. Plain¬ 
tiffs, when selecting the possible defendants in the main action. 
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could have never sued the applicants and still received the 
relief requested and necessary to accomplish their valid objec¬ 
tives. 

Applicants will undoubtedly raise the Issue of construction 
of Rule 24(b)(2). It is undoubted that this rule should be 
liberally construed. Peterson v. United States . 41 F.R.D. 131 
(D.Mlnn. 1966). But the rule "should be construed in accordance 
with Its underlying purpose, which is the prevention of a multi¬ 
plicity of lawsuits Involving common questions of law or fact." 
Hurly v. Van Lare . 365 F.Supp. 186, 196 (S.D.N.Y. 1973). It 
Is obvious that among the plaintiffs, defendants and applicants 
there will and never can be another lawsuit on the issues in the 
main action. 

Furthermore, scrutiny of the defendants' answer and the 
applicants proposed answer shows that the defendants have raised 
all valid defenses which are proposed by the applicants, oar one. 
That one defense, the Ninth Defense, misconstrues the Import 
of an eventual holding in plaintiffs' favor. Applicants allege 
that the profession of pharmacy would be denied due process 
if plaintiffs ver« to prevail. This argument totally over¬ 
looks the fact that if the Court rules 8 N.Y.C.R.R. 163.3(c) 
is unconstitutional, not one pharmacist in this state would 
have any right abridged nor would he or she face mandatory 
advertising. Such advertising would be totally permissive. 

Since applicants have no new claim or defence, even if they 
had standing to raise such, their intervention would unnec¬ 
essarily complicate the litigation and cause undue delay. 
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CONCLUSION • 

Since applicants do not show factually that they have 
met the requirements of Rule 24(a)(2) to intervene as of 
right, their motion should be denied on that point. Appli¬ 
cants also fail under Rule 24(b)(2) and the Court should 
exercise its discretion and deny their motion on that point. 
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DEFENDANTS' RESPONSE TO MOTION FOR INTERVENTION 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

-- 

NEW YORK PUBLIC INTEREST RESEARCH GROUP, 

INC., ET AL., 

Plaintiffs, 

-agaInst- 

THE REGENTS OF THE UNIVERSITY OF THE STATE 
OF NEW YORK, ET AL., 

Defendants. 

---- 

Plaintiffs attack the legality of regulations of 
the Commissioner of Education prohibiting the advertising 
of the prices of prescription required drugs. Price 
advertising for prescription required drugs has been 
prohibited for many years, and similar restrictions 
prohibit price advertising in the practice of the other 
professions licensed by the Board of Regents. 

The Pharmaceutical Society of the State of New York, 
and three named pharmacists seek to intervene as parties. 
Defendants recognize that the interests of Individual 
pharmacists and of the Pharmaceutical Society may 
significantly differ from the interests of the defendants. 
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Defendants recognize that this Is an Issue of great 
Interest and concern to the proposed Intervenors, and 
do not oppose their motion. 

Dated: June 17, 1974 


ROBERT D. STONE, ESQ. 
Attorney for Defendants 


s/ Donald 0. Meserve 
Donald 0. Meserve, Esq. 
of Counsel 

State Education Department 
Albany, New York 12224 
(518) 474-8869 




Transcript of proceedings before hon. edmund port, j. 

HELD ON JUNE 24, 1974 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OP NEW YORK 


NEW YORK PUBLIC INTEREST RESEARCH GROUP, INC., - 
•t al 

Plaintiffs, 

-against- - Civil No. 

THE REGENTS OP THE UNIVERSITY OP THE STATE OP - 7^-CV-l66 

NEW YORK, Et al . ... 

Defendants 

-against- 

PHARMACEUTICAL SOCttTY OF THE STATE OP NEW 
YORK, INC., MOB OARTNER, LAWRENCE BLANK and 
VINCENT J. MORENO 

Defendants 


The following proceeding* took place at the United 

States District Court, Federal Building, Utica, New 

York, on the 2*Jth day of June 197^, before HONORABLE 

EDMUND PORT, Ur t. ad States District Judge. 

APPEARANCES: 

DENNIS A. KAUFMAN, ESQ. 

ROSEMARY POOLER 
Of Counsel 

Attorney for Plaintiff 

ROBERT D. STONE, ESQ. 

DONALD 0. MESERVE, ESQ. 

Of Counsel 

Attorney for Defendant 

DAVID GOLDBERG, ESQ. 

ALAN I. BOOCKVAR, ESQ. 

Of Counsel 

Attorney for Defendant 
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THE COURT: All right, as I understand It 
there are two motions for summary Judgment on be¬ 
half of the plaintiff? 

Ms. POOLER: Yes. 

THE COURT: All right. I don't think I am 
going to hear any argument on that, I think that 
is almost aelf-defeatlng, isn't it? 

Ms. POOLER: Well, we also think we are in 
agreement at least - 

THE COURT: I would think you world be, for 
to move for a three Judge court and to move for 
Judgment before a single Judge is hardly com¬ 
patible. So that is off the calendar. 

Ms. POOLER: Yes. 

THE COURT: It is dismissed without preju¬ 
dice to a renewal before a three Judge court, if 
a^ three Judge court is convened. 

All right. Now the next motion is to 
intervene? 

MR. BOOCKVAR: Good morning. Your Honor. 
Plrst I would like to thank you for holding this 
matter until the plane arrived. Thank you Ms. 
Pooler and Mr. Stone for extending courtesy. 

Your Honor, this application for inter¬ 
vention by the Pharmaceutical Society of the 
State of New York and the three individual 
pharmacies is, of course, based on Rule 24, and 
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I would Ilka to urge upon the Court our con¬ 
tention that the Intervention that we seek 
could be granted as of right under Rule 24-A 
or by permissive Intervention, 24-B, and I 
would like to bring to the Court's attention 
a particular case cited in 50 PRD 401. It is 
a 1970 case, Qeneral Motors Corporation against 
Burns at al, an automobile association, as 
interrenor in a very similar situation as the 
Pharmaceutical Society wishes to place itself. 

THE COURT: What was that, some require¬ 
ment on automobiles? 

MR. BOOCKVAR: Yes, certain requirements 
that were being or hoped to be established in 
the State of Hawaii, and the Hawaii Automobile 
Dealers Association and the National Automobile 
Dealers Association were attempting to intervene. 

THE COURT: What were the requirements? 

MR. BOOCKVAR: First, the court does in¬ 
dicate, and I will read directly from the citation, 
that few oases find that a person trying to 
intervene does not have the required sufficient 
interest, and in this particular case, a Hawaii 
dealer has a direct economic interest in pro¬ 
tection - 

THE COURT: What was the action? 

MR. BOOCKVAR: The aotual case was an aetlon 
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by General Motors and a subsidiary wholly 
owned by It suing the Governor of Hawaii 
and some other state officials attempting to 
enjoin as unconstitutional certain parts of 
what is called the Motor Vehicle Licensing 
Industry Act. 

THE COURT: The dealers were going to be 
licensed? 

MR. BOOCKVAR: Yes, there are certain 
licensing requirements and as the Court stated 
here, the heart of the Act contained a lengthy 
list of grounds for denying or revoking the 
license. 

THE COURT: Of a dealer? 

MR. BOOCKVAR: With criminal ramifloations. 

t 

THE COURT: So that the intervenors there 
could have their licenses revoked, could be sub¬ 
jected to criminal sanctions, is that correct? 

MR. BOOCKVAR: And I would like to relate 
the particular situation of individual pharmacies, 
that even though their licenses will not be at 
issue here, the economic effects of their 
individual pharmacies, as well as the profes¬ 
sionalism of the profession of pharmacy is at 
stake, and while it is not on all fours, it is a 
similar relationship, their livelihood is at 
stake here. 

THE COURT: Their livelihood is at stake if 
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you assume that this statute, regulation, or 


2 

whatever It Is, Is found to be unconstitutional. 


3 

that It Is going to affect their economic return? 


4 

MR. BOOCKVAR: Yes, Your Honor. 


5 

THE COURT: But of course I am not an 


6 

economist, the additional competition could well 


7 

Increase their return, I don't know. 


8 

MR. BOOCKVAR: Well, I think that is a 


point which would be heard in the matter itself. 


9 

THE COURT: That is what the legislature 


10 

is for. 


11 

MR. BOOCKVAR: I think the key is nether 


12 

the economics go one way or another, they do have 


13 

that economic interest in the outcome of the 


14 

current litigation, and I think that is the 



point of their direct economic interest, whether 


15 

they are correot in assuming whether they are 


16 

going to gain or lose with the statute, - 


17 

THB COURT: Although this isn't directed 


18 

toward - well, it is, from the consumer, from 


19 

the plaintiffs they are directing it toward 


20 

them. 


21 

MR. BOOCKVAR: Yes. Going further here, 


22 

Your Honor, in this particular case, the Hawaii 



Automobile Dealers Association represented the 


23 

Hawaii automobile dealers in attempting to protect 


24 

1 

their benefits in a variety of ways, and I think 


25 

the affidavit of Mr. Rublno, who was the execu- J 


IT 
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tive secretary of the Pharmaceutical Society, 
indicates a similar relationship with the 
Society. 

THE COURT: Well, if the Pharmaceutical 
Society is in the pasture of a plaintiff here, 

I don’t think there would be much problem, the 
key is that they are not attaching, they are 
asking to maintain, and what they are seeking 
to maintain is a limitation on advertising that 
has been imposed by the Board of Regents, the 
body that is charged with the responsibility of 
controlling the provision, so the whole thing 
revolves, it is down to the duty of controlling 
a provision, and of course ’-he individual phar¬ 
macists, as the individual professional of any 
kind might or might not, as I have indicated, 
have the same interest or viewpoint as the body 
charged with protecting it, but they don’t have 
the duty either. 

Let me hear - I know what your point is, 
it has been succinctly stated, it is that they 
have a professional and economic interest in up¬ 
holding the hand of the Regents here. 

MR. BOOCKVAR: Yes, I kind of look at this, 
maybe because it is easier to relate to, a 
bar association, if the same litigation were 
commenced against attorneys and their regulations 
and prohibitions for advertising, and as an 


25 
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attorney I would probably look to the State 
Bar Association for assistance In protecting 
an Interest that I would have, and I put the 
Pharmaceutical Society In the same position as 
regards the pharmacists who have gone to school 
to obtain their degree. 

THE COURT: That is nobly put, probably 
too nobly for the lawyers. 

MR. BOOCKVAR: Thank you. Your Honor. 

THE COURT: I think the Appellate 
Division of the State of New York recently took 
off after the way we charged fees and surrogate 
m. s but I think we can espouse some noble 
thoughts in that direction. 

What about the Regents, what is the 
position of the Regents here? 

MR. MESERVE: We are neutral on thi3 
motion. Your Honor. I would Just comment that 
we are really in a position of a middle man, 
that the plaintiffs here - 

THE COURT: No, you are not in the position 

of a middle man, don't view yourself as such. 

You have got a duty he^e. 

MR. MESERVE: Yes, but the posivion of 
the Regents with respect to the practice of 
pharmacy is between is between the position of 
the consumer advocates on the one side and the 
position of the professional organizations on 
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the other. To that extent we view ourselves 
as operating in the public interest, as in¬ 
dicated by the legislature, and I would feel 
that the plaintiffs here are saying in effect 
that it is a violation of their constitutional 
rights that pharmacies can't advertise. They 
are really a third party plaintiff in that they 
are urging that somebody else has the right to 
do something, the pharmacies, the pharmaceutical 
association is seeking to intervene on a matter 
which does go to the heart of the practice of 
the profession. I wouldn f t think it is solely 
economic there. We do not oppose the mot”on. 

THE COURT: All right. 

MS. POOLER: May it please the Court - 
THE COURT: I sun not hearing you on sum¬ 

mary ludgment, that is a foolish motion. 

hS. POOLER: Well, I will accept that. 

I would like to distinguish the General 
Motors case,- the Hawaiian case, and I would like 
to quote again as Mr. Boockvar did, from the 
Court, where it says here - a Hawaiian dealer 
has a direct economic inter st in preserving the 
protection that the Act gives him. I think it is 
very important for us all to know that that Act 
prohibiting advertising is not to protect the 
pharamcies but to protect the public, to protect 
the health, safety against patent medicines. 


4 
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against unprofessional practices of the pro¬ 
fessional pharmacies, so the pharmacies have 
no special interest In preserving this because 
It wasn’t designed to protect their livelihood. 

THE COURT: I suppose you can't divorce 
the livelihood of the profession from the wel¬ 
fare of the public. If you impoverish a group 
of professionals and impoverish the service the 
public is going to receive, I don't know how far 
this professional service extends, all the medi¬ 
cations that I get ; unfortunately they are too 
numerous, are counted and none of them are 
poured, they are all counted, but that is not for 
the Court to decide. There are areas In which 
pharmacists are called into being and are quite 
neo<_ :ir\ , it seems it wouldn't require the 
30 ; e. l j nritbat is required if there weren't sub- 
rtoiitl 1 •:>.ill .3 required, so we can't say the 
legijlature or the Regents can divorce the 
economics. 

MS. POOLER: Ves, the economics of the 
matter, of course, go much more to the merits of 
the main action. 

I would also like to take a moment to dis¬ 
tinguish, if I can, pharmacists from attorneys. 

THE COURT: Well - 

MS. POOLER: As mentioned by Attorney 
Boockvar. Pharmacists, Indeed, are professionals. 


iVOl 
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but there Is an essentially retail nature in what 
they do which differs substantially, I think, 
from the - 

THE COURT: You mean we are not allowed 
to sell toasters? 

MS. POOLER: It is quite different, the 
retail nature of pharmacists makes it different 
from the practice of law. In addition we have 
found and the Federal Trade Commission has found 
and several State courts have found greater 
variation in the prices of Identical retail good 3 
as sold by the pharmacists, and as far as I know 
among all the things that lawyers have been 
charged with, no one has charged them with tre¬ 
mendous variations in fees, probably because it 
is hard for lawyers to turn out products that 
are identical, but with pharmacists it Is an 
important distinction. We think the Pharma¬ 
ceutical Society does not meet any of the tests 
of 24-A or B. 

THE COURT: What about the Pharmaceutical 
Society's intervening here, that is what is be¬ 
fore me now? 

MS. POOLER: We are opposed to it, because 
we simply think they don't meet the test as 
enunciated in 24-A and B. 

They allege professional and economic in¬ 
terest, but they fail to show in their affidavits. 
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tho Individual pharmacist, how these alleged 
interests would be harmed or even affected by 
vhe questions in the main action. If advertising 
were held to be constitutional, Jr the regulation 
in question was overthrown, no one would be 
forced, of course, to advertise, no basic rights 
would be infringed, it is totally permissive, and 

x think that that gets at this legally protected 
Interest. 

ihe Intent of this regulation, as we said 
before. Is to protect the citizens of the State 
of New York, not the pharmacists. v 

THE COURT: Well, the plaintiffs objection 
here is addressed to First Amendment objections. 

MS. POOLER: First and Fourteenth, ye. 

THE COURT: The plaintiffs are complaining, 
because as I get it, that the news is being kc'". 
from us, we are not being told, we are not , oing 
permitted to be told of the price of drugs, that 
it is not because It is a secret, but because 
they post It in drug stores but for other rea¬ 
sons 'which we don't think are valid, that is the 
crux of the case, isn't it? 

Mo. POOLER: Yes, we also have due process 
objections, we don't think that - 

THE COURT: Where does due process come in? 

MS. POOLER: We don't think the regulation 

U.*. COURT MFPOBTPBJ 
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of prohibiting advertising really goes to the 
health, safety, and we think It Is like hitting 
a flea with a cannon ball in order to protect 
the public from patent medicine to prohibit ad¬ 
vertising of whatever product. 

THE COURT: Well, due process would re¬ 
quire what, a rational connection ? 

MS. POOLER: Exactly, and we think there 
is no rational connection. 

THE COURT: Well, here is what I am going 
to do. It is quite obvious that I have looked 
at these papers at least tentatively, have 
formulated some kind of tentative position 
which hasn't been changed by the argument here. 

I think that the Regents' position here is being 
attacked as a restriction on First Amendment 
rights. I think that the State of New York, 
the Regents have the burden of sustaining that 
position as a legislative bureaucratic pro- 

iO 

cedure properly undertaken. The Pharmaceutical 
Society and the individual pharmacists, I think 
are representing a more parochial viewpoint, 
that is demonstrated indirectly at least by the 
fact that while the plaintiffs don't appear to 
be Joined by pharmacists, the pressure of the 
professional society and professionalism they 
are or they have submitted as part of the 
papers an affidavit from a pharmaceutical retail 
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13 


outlet which indicates approval of their posi¬ 
tion, so that I think a poll that would be 
taken, those that feel they would profit from 
advertising would probably be for it, and those 
that feel that they would not profit from ad¬ 
vertising would be for the regulation, the 
others would be opposed. I am looking at it 
very pragmatically. I think these fellows in the 
drug stores are not much different than the rest 
of us, I am sure there are some fine men and good 
3amaritans among them that put the public wel¬ 
fare above their own good, but I doubt that 
they don't have the division I have Just in¬ 
dicated. 

However, I think that the fairer solution 
would be to do as is often done in environmental 
cases. They have a big money stake. While I 
don't feel that they are probably properly there 
as intervenors, addi' onal pleadings and addi¬ 
tional problems, I do feel they can help the 
Court and are willing to help the Court, their 
assistance is welcome, accordingly the inter¬ 
venors, the petition to intervene, the motion 
for leave to intervene is denied. Please com¬ 
pile briefs at all stages of the proceeding 
as amicus curiae are granted to the proposed 
intervenors. 


All papers should be served on the counsel. 








58a 


] Mr. Boockvar, or his firm. 

Now no one has tapped what is troubling 
me here, that is, this is advertising. I have 
been unable to find in a quick search Friday, 
with the assistance of two law clerks, I have 
been unable to find a direct case, but I am 
aware that ordinarily advertising material is 
not afforded First Amendment protection. 

Now the cases don't come up in this con¬ 
text, they come up in a different context, but I 
wish somebody would give me some information, 
give me some facts. 

Now in supplying me and in seeking out 
that, that of course would go to whether or 
not I have got a substantial constitutional 
question, and I think we were all in court when 
I quoted from Goosby against Osser as to what 
the Supreme Court has indicated is a substantial 
question, a measurement of a substantial ques¬ 
tion for the District Court to apply. They 
said a claim is insubstantial only if its un¬ 
soundness so clearly results from the previous 
decisions of this Court a3 to foreclose the 
subject matter and leave no room for the in¬ 
ference that the question sought to be raised 
can be the subject of controversy. 

Now if somebody can supply me with a case 


that brings it within this definition of in- 







substantiality,, of course I w^uld be re¬ 
quired to dismiss, otherwise I t^ink there is 
a substantial question and I would be required 
to ask for the convention of a three Judge court, 
in which event I don't think any of you counsel 
appeared in three Judge courts before this Court 
before, so in the event that a three Judge court 
is convened, I can tell you what the procedure is. 
Very briefly, I request the Chief Judge to con¬ 
vene a three Judge court. Ordinarily, Judge 
Foley, the other District Judge and myself would 
be the two District Judges. A Court of Appeals 
Judge would be assigned by the Chief Judge. I 
will prepare a schedule of briefings for a 
hearing. Now in a case such as this there 
wouldn't be any factual issues, it is all a mat¬ 
ter of record, so the briefings and arguments and 
motions and cross motions for summary Judgment 
will be disposed of, assuming there is a three 
Judge court. 

Keep in mind the restrictions on the Dis¬ 
trict Court. I am bound by Goosby against Osser, 
and give me if you can any support for your re¬ 
spective positions. 

How long do you want for that? 

MS. POOLER: We could be ready for it - 

THE COURT: I Just want the memo. 

MS. POOLER: On the three Judge panel? 
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THE COURT: Yes, whether a three Judge 
court should be convened, substantiality. 

MS. POOLER: Two weeks, I don't think 
we need more than that. 

MR. BOOCKVAR: I think I would have to ask 
the Court for a substantially longer period of 
time, four or five weeks. 

THE COURT: This Is a long range problem, 

I guess the statute has been around for a long 
time. 

MR. BOOCKVAR: Even If we could get it 
Into some time in August I would appreciate It. 
You are not contemplating oral arguments? 

THE COURT: I Just want the memoranda, 
because my problem is quite a limited problem, 
as I see it at least, unless somebody shows me 
to the contrary. Today is June 24, it seems to 
me that July 22 ought to be ample time, that is 
five weeks. 

MR. MESERVE: Papers only on the question 
of the substantiality? 

THE COURT: That's all. I don't think I 
have any other questions that I left. 
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REPORTER'S CERTIFICATION 

I, MARTIN L. MILLER, Official Court 
Reporter for the United States District Court in 
and for the Northern District of New York, do 
certify the foregoing to be a true and accurate 
transcription of the stenographic notes as taken 
ine by during the aforesaid proceedings. 

Official Court Reporter 
U. S. District Court 
Northern District of New York 
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ORDER 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


NEW YORK PUBLIC RESEARCH 
GROUP, INC., et al., 

Plaintiffs 

against 

THE REGENTS OF THE UNIVERSITY 
OF THE STATE OF NEW YORK, et al. 

Defendants 


This cause having been heard on the 24th day of June, 
1974, on the motion of the PHARMACEUTICAL SOCIETY OF THE STATE 

OF NEW YORK, INC., MOE GARTNER, LAWRENCE BLANK, and VINCENT J. 

0 

MORENO, for leave to intervene as party defendantr in this 
action, and the court having heard argument of countel and upon 
consideration thereof, and there being no just reason for delay, 
it is hereby 

ORDERED, that the motion be and the same hereby is in 
all lespects d<:ied as to all moving parties, and it is further 

ORDERED, that all moving parties are hereby granted 
leave to participate in all aspects of this matter as amicus 
curiae, and it is furtner 

ORDERED, that as amicus curiae, all moving parties may 
submit briefs when necessary, serve copies of same upon all 
parties to this action, and it is further 


ORDER 

CIVIL ACTION 
No, 74-CV-166 








ORDERED, that all partiec to this action arc required 
to serve copies of all pleadings, briefs, and other legal 
documents in this action upon the attorney for the moving parties, 


Dated: \/u£y 


1974 
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NOTICE OF APPEAL 

mino STATUS DISTRICT court 
NORTHERN DISTRICT OF NEW TORS 


VW* YORK PUBLIC TUTBBNSt 
RESEARCH GROUP, IRC., at al 


Plaintiffs 


CIVIL ACTION 


against 


No .74-CV-166 


TH1 REGENTS OF THB UMIWRSITY OF 
TBB STATB OE NSW YORK, at al. 


Defendants 


PHARMACEUTICAL SOCIBTY OP TBS STATB 
OF NET YORK, INC., NOS OAJtTNER, 
LAMKSMCB BLANK and VINCNNT J. NORBNO 


Applicants ft 
Intervention 


NOTICK OP APPBAL 


Notioa la her eb y given that tha Phanaoautioal 


Sooiaty of tha Stata of New York, Inc., a corporation, MOB GARTNER, 


LAWRENCE BLANK and VINCENT J. NORBNO, above naaad as Applicants 
for Intervention, hereby appeal to tha Unite! States Court of 


Appeals for tha Second Circuit froa tha order of Bon. BOMJHD 


PORT, United States District Judge of tha Northern Diatrlat of. 


New York, dated and antarad in this notion o£ July 31, 1974, 
denying tha eotion of such Applicants for Intervention to inter¬ 


vene as party defandanta in tha within action. 


August 30, 1974 


Attorney for Applicant 
for laterventita 


for Intervention 
999 Central Avene;* 
Woods*re, N.Y. 11598 
(916) 374-4694 


& 
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A 201 Affidavit of Sarvirr Fy Mall 


I.UTZ Af'l'fl.l Alb »'UIN!FMS, INI . 


US COURT OF APPEALS: SECOND CIRCUIT 


Index So. 


NEW YORK PUBLIC INTEREST 
RESEARCH BROUP, 

Plaintiffs- Appellee s 


against 


REGENTS OF THE UNIVFRSITY OF THE 
STATE OF NEWYORK, 

Dt fei.dants-Appc llees 


Affidavit of Service by Mail 


STATE OF NEW YORK, r OUNTY OF NEW YORK 


I, Karen Giles, 


being duly suborn, 


deposes and says that deponent ;s not a party to the action, is over JR years of age and resides at 

1013 East 180th Street, Bronx, New York / 

_ . /'>, . . . ....... r 


That upon the^/xLr day of 1974 , deponent served the annexed 


atiomeyfs) for 


in this action, at * 


the address designated by said attomeyfs) for that 
purpose by depositing a true copy of same, enclosed in a postpaid propeAy addressed wrapper in a 
Post Office Official Depository under the exclusive care and custody of the United States Post Of - 
fice D epo'tment, ivithin the State of Neu> York . 


Sivom to before me, this^/ <z S 
day of 1974 



W*nt H.IM banaath atgnatura 




KAREN GILES 


ROBERT T, BfJIN 
NOTARY -Ufii 0 ,TA T r rp h< ;■ V r ■ 


* Dennis A Kaufman & Rosemarie Pooler 
29 Elk Street- Albany. New York 12207 


QUA!. j 

COMMISSION CXI'lliLa K.AaUi jy, io, . 


* Robert D. Stone & Donald O Meserve 
New York State Education Department 
Educatiob Building 
Albany, New York 12224 
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